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Iii the Court of Appeals of the District of Columbia. 


United Security Life Insurance and Trust Com- 
pany of Pennsylvania, Appellant, 

vs. 


1 


V No. 1055. 


John B. Larner. 


a ' Supreme Court of the District of Columbia. 


United Security Life Insurance 
Trust Company of Pennsylvania 

vs. 

John J. Cudmore et al. 


AND^ 


>No. 19177. 


Equity. 


United States of America, \ , 

District of Columbia , / 

Be it remembered that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Decretal Order for Payment of Money. 


Filed April 5,1898. 

In the Supreme Court of the District of Columbia. 


United Security Life Insurance 

Trust Company 
vs. 

John J. Cudmore et al. 


AND ) 


V Equity. No. 19177. 


J 


By consent of counsel, it is this 5th day of April, 1898, ordered 
and decreed that the “ retain ” of two thousand nine hundred and 
twenty dollars and sixty-four cents ($2,920.64) mentioned in the bill 
herein filed as being in the hands of the defendant Ellis H. Roberts, 
Treasurer of the United States, be paid over by said Treasurer to 
Nathaniel Wilson, attorney of record for the complainant, and John 
B. Larner, attorney of record for defendants Daniel B. Clarke and 
The National Bank of the Republic, and that the said Wilson and 
Larner be authorized and empowered to receipt for said fund to the 
Treasurer of the United States. 

And it is further ordered that said Wilson and Larner shall pay 
out of said fund to said defendant, Cudmore, through J. Altheus 
Johnson, his attorney of record, the sum of fifty dollars ($50.00), and 
1—1055a 
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that two hundred dollars shall be paid to the said Cudmore directly* 
and that the balance, to wit, the sum of $2,670.64, shall be deposited 
with the National Metropolitan Bank of Washington, D. C., 

2 there to await and to be subject to and paid in pursuance of 
the final decree in this cause or any decree of the Court 

of Appeals, should an appeal be taken from said final decree of this 
court. 

And it is further ordered that upon the payment of the said sum 
of money by the defendant Roberts as above ordered this suit shall 
be dismissed as to him without costs and without further order of 
this court. 

W. S. COX, J. 

We consent to above decree. 

JOHN B. LARNER, 

Sol. for Defd’ts Nat. Bank of the Republic and 

Dan’l B. Clarke. 
NATH’L WILSON, 

Sol. for United Sec’y L. I. & T. Co. 

J. ALTHEUS JOHNSON, 

Sol. for John J. Cudmore. 
HENRY E. DAVIS, 

SolW for Defendant Ellis H. Roberts , Treasurer. 

3 Decree Referring Cause to Auditor. 

Filed May 27,1898. 

In the Supreme Court of the District of Columbia. 

The United Security Life Insurance 
and Trust Company 
vs. 

John J. Cudmore et al. 

By consent of counsel it is this 27th day of May, 1 898, ordered 
that this cause be, and the same is hereby, referred to the auditor of 
this court with instructions to report upon the rights of the parties 
to the cause to the fund held by N. Wilson and John B. Larner 
and on deposit with the National Metropolitan bank, and to this end 
he is authorized to take testimony in support of the claims of the 
parties, and the averments made in the bill and answer herein. 

W. S. COX, J. 

We consent: 

NATH’L WILSON, 

E. L. WHITE, 

Sol. for Complainant. 

JOHN B. LARNER, 

Sotr for Defendant. 
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4 Report of Auditor. 

Filed April 7,1900. 

In the Supreme Court of the District of Columbia. 

The United Security Life Insurance and 1 

Trust Company I No. 19177, Equity 

vs. [ Docket. 

John J. Cudmore et al. J 

This cause is referred to the auditor to report upon the rights of 
the parties to the cause to the fund held by N. Wilson and John B. 
Larner and on deposit with the National Metropolitan bank. After 
due notice I proceeded under this order and return herewith the 
testimony and exhibits submitted in proof. 

The facts established in this reference are the following: On the 
14th of August, 1890, the defendant Cudmore entered into contract 
with the District of Columbia whereby he agreed to furnish the 
necessary labor and material and execute certain work, being the 
construction of a pipe sewer, with the appurtenances, to be com¬ 
pleted on or before July 1st, 1891; for the material so furnished and 
work so executed he was to receive certain prices specified in the 
contract, a copy of which is filed as an exhibit to the original bill 
and to the answer of the defendant The National Bank of the Re¬ 
public; this contract is numbered 1270. 

By a provision of law contained in the act of Congress of 

5 June 11th, 1878, contractors with the District of Columbia 
were required to keep the work performed by them in repair 

for the term of five years from the date of completion of their con¬ 
tracts, and the same act, section 5, provides that ten per centum of 
the cost of all new work shall be retained as a security and guar¬ 
anty fund to keep the same in repair for the said term, which per 
centum shall be invested in registered bonds of the United States or of 
the District of Columbia, and the interest thereon paid the said con¬ 
tractors. 

On the 23d of August, 1890, Cudmore executed a power of attor¬ 
ney to “ Daniel B. Clarke, president, to demand, collect and receive 
all sums of money, bonds or other valuables ” which were then due 
or might become due, owing, or payable to him, Cudmore, from the 
District of Columbia for and on account of work done and to be done 
under the provisions of the said contract No. 1270. This docu¬ 
ment gave the said attorney full power and authority to perform 
all necessary acts in and about the premises. This power of at¬ 
torney was filed with the Commissioners of the District on the 27th 
of August, 1890, and by them forwarded to the Comptroller of 
the Treasury two days later. 

On the 20th of November, 1891, Cudmore executed a second 
power of attorney, reciting that, being indebted to the National Bank 
of the Republic of Washington, D. C., in the just and full sum of. 
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$10,450.47 for moneys advanced to him by the said bank for the 
purpose of carrying out his contract with the District or the 
Commissioners thereof, he, Cudmore, had made, constituted, and ap¬ 
pointed, and thereby made, constituted, and appointed, Daniel 

6 B. Clarke, president, of Washington, D. C.. his true and law¬ 
ful attorney irrevocable, for him and in his name to demand, 

collect, receipt for, and receive all sums of money, bonds, or other 
valuables which were then due or might become due, owing, or pay¬ 
able to him from the District for work done and to be done under 
the provisions of the said contract No. 1270 and for any other extra 
work done by him for the District. The said Cudmore in this 
paper further and for the purpose aforesaid granted unto his said 
attorney full power and authority irrevocable, being coupled with 
an interest, to do and perform all acts necessary and requisite to be 
done in the premises. This power of attorney was filed with the 
Commissioners of the District on the 24th of November, 1891, and 
was transmitted to the Comptroller of the Treasury and received 
by him on the 23d of September, 1893. The-,amount of the retain 
from this contract was $2,920.64, and, as required by law, this retain 
was sent by the Commissioners of the District on the 22d of June, 
1893, to the Treasurer of the United States, who bj r law holds the 
• position of commissioner of the sinking fund of the District of Co¬ 
lumbia, and as such received and held retains upon contracts for 
work for the District, as provided by the act of June 11,1878, above 
referred to. A copy of the second power of attorney was transmitted 
from the office of the Comptroller of the Treasury to that of the 
Treasurer, as commissioner of the sinking fund, on the 23d of Jan¬ 
uary, 1894. 

7 A record was kept in th e office of the said Treasurer, wherein 
was entered the receipt of such retains, with the date and 

amount and other information as to the condition of the same, and 
the receipt of this retain was so entered in the record, as hereinafter 
more particularly set forth. 

On the 6th of September, 1894, the defendant Cudmore executed 
an assignment to the complainant of all his, Cudmore’s, interest in 
and to this retain. The original assignment is filed in this refer¬ 
ence as Complainant’s Exhibit No. 2. 

On the 15th of February, 1898, the District officers having certi¬ 
fied that the work performed under the contract at the expiration 
of the five-year period was in good repair, and that no charges ex¬ 
isted against the contractor for repairs during that period, which 
certificate was approved and settlement authorized by the Commis¬ 
sioners, a document stating these several facts and approvals was 
transmitted to the Treasurer of the United States in a letter describ¬ 
ing the said document as a voucher for the ten per cent, retain and 
authority for its settlement. This document is marked “ Defendant’s- 
Exhibit A.” 

The National Bank of the Rup-lic having entered upon liquida¬ 
tion, a.special meeting of its directors was held on November 27th, 
1897, at which time a committee previously appointed for the ap- 
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praisement of remaining assets of the bank reported as on hand 
certain bills and notes, together with an asset described as “ Treasury 
special,” the amount of this asset so carried on the books being 
$2,062.73. The committee also reported other assets not carried on 
the books and an appraisement of the bills, notes, and “ Treas- 

8 ury special,” in which the latter asset was valued at $1,200.00, 
the total valuation of the said assets being $2,000.00. 

This report of the committee was adopted by the board, and — 
was further resolved that all overdue paper charged to profit and 
loss and all judgments and claims constituting the entire assets of 
the bank be included in a sale of all the said assets at a valuation 
of $200.00 additional. The minutes of that meeting further recite 
that the proceeds of such sale, amounting to $2,200.00, being avail¬ 
able for distribution, it was resolved that a dividend of one per cent, 
on the capital stock be declared payable out of the profit and loss 
account, &c. 

Although the fact does not appear in the recorded minutes of that 
meeting of the directors, it appears in the proof here that John B. 
Larner, who was present at the meeting, became the purchaser of all 
the said assets for the said sum of $2,200.00. 

On the 24th of March, 1898, the complainant filed his original 
bill setting forth the several proceedings from the making of the 
said contract 1270 to the filing of the assignment by Cudmore to the 
complainant, in the office of the United States Treasurer, commis¬ 
sioner of the sinking fund, and that demand h^d been made 
upon the said commissioner by the complainant for payment 
to it of the said retain, and the refusal of the commissioner to 
make such payment. The bill prayed that the defendants Cud- 
more, Clarke, and The National Bank of the Republic be en¬ 
joined from receiving the said retain, and that the Treasurer of 
the United States be restrained from paying oyer the same, and 
that the court determined to whom the said retain should be paid. 
Answers were filed by the defendants Clarke and The National 

9 Bank of the Republic, and on the 5th of April, by consent of 
all parties, a decretal order was made by the court that the 

said fund be paid over by the Treasurer of the United States to Na¬ 
thaniel Wilson and John B. Larner, and that thereupon the suit 
should be dismissed as to the said Treasurer without costs and with¬ 
out further order. The order further directed the said Wilson and 
Larner to pay to Cudmore and his attorney of record $250. 

The money was paid over by the Treasurer as specified, and the 
sum named paid to Cudmore and liis attorney, the remainder being 
held to await the final decree in this cause. 

On the part of the complainant it is contended that neither the 
powers of attorney covered the retain. As neither the original of 
the first power of attorney, that of August 23d, 1890, or any copy or 
notice of the existence of the same, was filed with or transmitted to 
the commissioner of the sinking fund, that document may be 
omitted from consideration as to its effect upon the retain. 

It is* argued by counsel that the retain was a. separate and specific 
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fund held and payable by the commissioner of the sinking fund, 
and could not be disposed of by a general power of attorney to re¬ 
ceive moneys, bonds, &c., owing or payable to the contractor from 
the District of Columbia. 

On the other hand, it is contended that the power of attorney oper¬ 
ated as an equitable assignment vesting in Clarke all the rights, 
claims, and interest of Cud more in the complete proceeds of 

10 the contract. 

When the proof in this reference was. first closed and the 
matter submitted to me I came to the conclusion that the power of 
attorney covered the retain, but, there being no evidence to show 
what had been collected under the power or what disposition had 
been made of such collection, if any, the reference was opened to 
permit additional proof to be submitted generally. 

Evidence has been furnished, including the records of the bank, 
in this reference establishing the fact that at the date of the power 
of attorney Cudmore was indebted in the sum and manner recited 
in the power, and that the indebtedness remains unsatisfied at least 
to an amount largely in excess of this retain. By some process of 
book-keeping peculiar to banking institutions the said indebtedness, 
excepting the sum of $2,062.73, had been carried into the profit and 
loss account, and this sum of $2,062.73 was carried in the books by 
the description of “ Treasurer’s special,” intended to represent the 
retain in the Treasury in question here. Additional proof was also 
submitted by the complainant showing that the bank acquired from 
Cudmore retains of the same character as the one in controversy 
here, taking in each case a distinct assignment elaborate in form 
and specifying the number of the contract, amount of retain, &c. 
Copies of three of these assignments are contained in the return of 
the Secretary of the Treasury filed in this cause on January 3d, 
1900, as follows: 

Contract No. 954; assignment October 19, 1899; amount of 
retain, $2,942.98; collected by bank October 2, 1894. 

11 Contract No. 1170; assignment, July 9,1890; amount of 
retain, $136.87; collected by — bank June 24,1895. 

Contract No. 1195; assignment, July 9,1890; amount of retain, 
$888.12; collected by bank June 24,1895. 

It also appears that the retain of another of Cudmore’s contracts, 
No. 897, made in March, 1888, was sold and assigned to Anna B. 
Smith and paid to her. 

In each of these four cases the National Bank of the Republic 
held powers of attorney to Clarke, president, and collected all the 
proceeds of the contracts excepting the retains. 

It appears from the testimony of H. W. Barrett, the clerk in the' 
office of the United States Treasurer in immediate charge of the 
sinking fund and retains, that a book or record was kept in that 
office designated “ guaranty fund under District of Columbia con¬ 
tracts.” The copy of the power of attorney of November 20th, 1891, 
which was received in the said office on January 20th, 1894, was not 
entered in this record, the only entries found therein relating to this 
retain being the following: 
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“ Contract No. 1270; contractor, J. J. Cudmore; ledger folio, 184; 
retention date, June 22, 1893 ; amount, $2,920.64; assignment date, 
September 6, 1894; assignee, United Security Life Insurance & 
Trust Co. of Pa., 603 & 605 Chestnut St., Phila.” 

12 Mr. Barret testifies (page 12) that the said power of attor¬ 
ney or copy was not entered in this record for the reason that 

it was considered a paper which that office could not in anyway act 
upon, having no reference in its body to the retain and no power of 
attorney to pay interest on the bonds in which the retain might be 
invested. Again, on page 17 of the testimony, referring to the con¬ 
ference between the Treasurer and himself as to this power of attor¬ 
ney, he testifies that their conclusion in the matter was that the 
document was not such an one as they could act upon, and states 
further that there had never been a power like it filed in that office, 
all assignments in regard to these retains which had been filed 
there being original transfers specifically describing the contract by 
number, the amount of the retain, and other details. 

Taking this proof as to the practice and requirements of the office 
of the commissioner of the sinking fund in connection with the evi¬ 
dence of the practice of the bank in its previous purchase of retains, 
it is argued that two controlling facts are established upon which 
the sufficiency of the power of attorney in question here may be de¬ 
termined : 

First. That the rules and practice of the office of the Treas- 

13 urer as commissioner of the sinking fund require distinct 
specific assignment of the retain held by that office. 

And second. That these rules and practice were well known to 
the bank and Clarke, attorney, and to Cudmore, and had been fol¬ 
lowed by them in every other case appearing here, except contract 
No. 1270. 

The proof sustains this contention and I find these facts estab¬ 
lished. The evidence may be relevant also as tending to show the 
intention of the parties to the power of attorney, for the above- 
decribed separate assignments by Cudmore to the bank of retains 
on contracts for which the bank held powers of attorney antedate 
both powers of attorney affecting contract No. 1270. 

But if these powers of attorney or the later one were held to in¬ 
clude the retain as between Cudmore and the bank the important 
question of notice would remain, and on this point I am compelled 
to find that the deposit of the copy of the power of attorney in 
the office of the commissioner of the sinking fund was not suffi¬ 
cient. ..The document was not in form or substance such as re¬ 
quired by the rule and practice of that office known to and 
theretofore recognized by the bank. It was not such as could be 
noted in the record of the retain in that office and was not so 
noted. It appears in evidence that the complainant, through the firm 
of Smith & Sons, had been a considerable purchaser of similar 

14 retains, and in this instance caused the same inquiry to be 
made as in other cases—that is, in the said office of the com¬ 
missioner of the sinking fund. Mr. Smith was informed by the 
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official in charge of 4 retains and by an examinatiomof the record 
that there was no claim against the retain in that office. It was sug¬ 
gested to him to inquire further at the District offices. Mr. Barrett 
explains that in making this suggestion he had in mind possible 
claims of the District for repairs. Mr. Smith made inquiry at the 
District offices, and was informed that the retain was free from claims 
there* It is sought to hold the complainant negligent in not having 
made a personal examination of the records of the District Commis¬ 
sioners, but as the complainant was informed of the requirements 
and practice of the office of the commissioner of the sinking fund, 
there would not seem to be occasion for examining records elsewhere. 

It does not appear that distinct assignments of retains were filed 
or required to be filed with the Commissioners of the District. 

Under the provisions of the act of March 3,1887, the Treasurer in¬ 
vested retains only upon request, and there seems to have been no 
investment and no request for investment of the retain in contro¬ 
versy, although in cases of retains previously purchased by the bank 
they were invested. 

15 In view of the facts and conditions established by the proof 
as herein found, I have to report a distribution of the fund as 
stated in the schedule herewith. 

JAS. G. PAYNE, Auditor . 


Schedule Account of Retain. 

Amount received from Ellis H. Roberts, Treasurer of the 


United States ... $2,920.64 

Paid to J. Altheus Johnson, attorney for John 

J. Cudmore......... 50.00 

Paid to John J. Cudmore.....*... 200.00 


By order of court.250.00 


2,670.64 

Commission to receivers. 292.06 

Auditor's fee, . 75.00 

Testimony............ 48.00 

Costs of suit...... 53.30 

- 468.36 


Balance payable to the complainant. $2,202.28 


16 As the custodian of the fund, the United States Treas¬ 
urer, refused to decide between the conflicting claims, it be¬ 
came necessary to institute this proceeding to secure a determina¬ 
tion of the matter by the court. I am of the opinion, therefore, that 
all costs should be charged upon the fund. 

JAS. G. PAYNE, Auditor/ 













OF PENNSYLVANIA VS. JOHN B. LARNER. 


9 


Exceptions to Auditor’s Report. 

Filed April 10,1900. 

In the Supreme Court of the District of Columbia. 

The United Security Life Insurance^ 

and Trust Company ( Na 19177 . In Equity . 

John J. Cudmore et al. j 

The defendants The National Bank of the Republic and 

17 John B. Larner severally except to the report of the auditor 
of the court filed herein on the seventh day of April, 1900, 

because: 

1st. He awards the balance of said fund, $2,202.28, to the com¬ 
plainant instead of awarding the same to one or the other of these 
defendants. 

2d. He finds that the rules and practice of the office of the Treas¬ 
urer of the United States as commissioner of the sinking fund re- 
’ quire distinct specific assignment of the retain by that office, and 
that these rules and practice were well known to the bank and 
Clarke, attorney, and to Cudmore, and had been followed by them 
in every other case, and that the proof of these circumstances may 
be evidence relevant as tending to show the intention of the parties 
to the power of attorney. 

3d. He finds that if the powers of attorney or the later one were 
held to include the retain the deposit of the copy of the power of at¬ 
torney in the office of the commissioner of the sinking fund was not 
sufficient notice of the assignment or pledge of said retain. 

Because he did not find from the pleadings and proofs in the 
cause: 

4th. That the entire proceeds of said contract No. 1270 had been 
equitably assigned to said bank. 

18 5th. That said bank had done all that was incumbent upon 
it to do, and all that it could do, to give notice to persons 

proposing to deal with the amount due by the District under said 
contract or with said retain of its claim upon and title thereto. 

6th. That complainant had constructive notice that said bank was 
entitled to said retain. 

7th. That complainant was guilty of negligence in not making 
proper inquiry before purchasing said retain. 

8th. That complainant was not entitled to said retain. 

9th. That either said bank or John B. Larner was entitled to said 
retain. 

10th. That the defendant John B. Larner was entitled to said 
fund in the hands of said Wilson and Larner. 

WM. F. MATTINGLY, 
Solicitor for said Defendants , Exceptors. 


2—1055a 
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Decree Awarding Fund. 

Filed May 23,1900. 

In the Supreme Court of the District of Columbia. 


The United Security Life Insurance ^ 
and Trust Company 
vs. 

John J. Cudmore et al. 


No. 19177. In Equity. 


This cause came on for hearing upon the exceptions to the report 
and account of the auditor filed herein on the 7th day of April, 1900, 
on behalf of the National Bank of the Republic and JohnB. Larner, 
and was argued by the respective counsel and considered by the 
court. 

It is thereupon, this tenth day of May, 1900, by the court and the 
authority thereof, adjudged, ordered, and decreed that the said 
several exceptions be, and the same are hereby, overruled, and that 
said report and account of the auditor be, and the same is hereby, 
ratified and confirmed, and that said sum of twenty-two hundred 
and two dollars and twenty-eight cents ($2,202.28) reported by the 
auditor be paid over to the plaintiff or its solicitor. 

A. B. HAGNER, 

Asso. Justice. 


20 Appeal. 

Entered May 14,1900. 

Supreme Court of the District of Columbia. 

United Security Life Ins. & Trust Co. 

vs. V No. 19177. Equity. 

Nat. Bank of the Republic, John B. Larner. ) 

The clerk will please enter appeal from judgment of special term 
to Court of Appeals for defendants, Nat. Bank of Republic & John B. 
L arner. 

WM. F. MATTINGLY & 
JOHN B. LARNER, Sol's. 

Appeal, as ordered, entered— 

By CL'K. 


1900, 5,14. 
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21 Mandate. 

Filed November 23,1900. 

United States op America, ss : 

The President of the United States of America to the honor¬ 
able the justices of the supreme court of the District of 
Columbia, Greeting: [seal.] 

Whereas lately, in the supreme court of the District of Columbia, 
before you or some of you, in a cause between The United Security 
Life Insurance and Trust Company of Pennsylvania, complainant, 
and John J. Cudmore, Daniel B. Clarke, The National Bank of the 
Republic of Washington, Ellis H. Roberts, Treasurer of the United 
States and ex officio commissioner of the sinking fund of the District 
of Columbia, and John B. Lamer, defendants, equity, No. 19177, 
wherein the decree of the said supreme court entered in said cause 
on the 10th day of May, A. D. 1900, is in the following words, viz: 

“ This cause came on for hearing upon the exceptions to the report 
and account of the auditor filed herein on the 7th day of April, 
1900, on behalf of the National Bank of the Republic and John B. 
Larner, and was argued by the respective counsel, and considered 
by the court. 

22 It is thereupon, this tenth day of May, 1900, by the court 
and the authority thereof adjudged, ordered, and decreed that 

the said several exceptions be, and the same are hereby, overruled, 
and that the said report and account of the auditor be, and the same 
is hereby, ratified and confirmed, and that said sum of twenty-two 
hundred and two dollars and twenty-eight cents ($2,202.28) re¬ 
ported by the auditor be paid over to the plaintiff or its solicitor. 

F A. B.HAGNER, 

Asso. Justice” 

as by the inspection of the transcript of the record of the said 
supreme court, which was brought into the Court of Appeals of the 
District of Columbia by virtue of an appeal taken by the National 
Bank of the Republic and John B. Larner, agreeably to the act of 
Congress in such case made and provided, fully and at large 
appears; 

And whereas, in the present term of October, in the year of our 
Lord one thousand nine hundred, the said cause came on to be 
heard before the said Court of Appeals on the said transcript of 
record, and was argued by counsel: 

On consideration whereof it is now here ordered, adjudged, and 
decreed by this court that the decree of the said supreme court in 
this cause be, and the same is hereby, reversed, with costs, and that 
the said The National Bank of the Republic and John B.. 
28 Larner recover against the said The United Security Life In¬ 
surance and Trust Company of Pennsylvania ninety-three 
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dollars and ten cents for their costs herein expended, and have execu¬ 
tion therefor.. 

And it is further ordered that this cause be, and the same is 
hereby, remanded to the said supreme court, that a decree be entered 
in favor of the bank, or of its assignee entitled to the fund, in con¬ 
formity with the opinion of this court. 

November 6 , 1900. 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause in conformity with the 
opinion and decree of this court as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 

Witness the Honorable Richard H. Alvey, Chief Justice of said 
Court of Appeals, the 23d day of November, in the year of — 
Lord one thousand nine hundred. • 

ROBERT WILLETT, 

Clerk of the Court of Appeals of the District of Columbia. 


Costs of Nat’l Bank Republic & J. B. Lamer. 

$13.10 
80.00 


$93.10 

24 Receipt of Auditor. 

Filed December 27,1900. 

In the Supreme Court of the District of Columbia. 

The United Security Life Insurance and! 

Trust Company 
vs. 

John J. Cudmore et al. 

* 

Auditor’s fees for hearings and report. 

Testimony............. 48.00 


No. 19177, 
Equity Docket 44. 


nn 


Clerk. 

Printing record 


$123.00 

Received from Nathaniel Wilson and John B. Larner, trustees. 

JAS. G. PAYNE, Auditor. 
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25 Decree upon Mandate. 

Filed December 4,1900. 

In -the Supreme Court of the District of Columbia. 


The United Security Life Insurance 
and Trust Company of Pennsylvania, 
Plaintiff, 

vs. 


>No. 19177. 


The National Bank of the Republic 
et al., Defendants. 


In Equity. 


This cause came on for hearing on the mandate of the Court of 
Appeals of the District of Columbia, filed herein, and counsel for 
the respective parties having been heard, upon consideration thereof, 
and it appearing to the court from said mandate that the decree 
heretofore passed herein by this court was reversed at the cost of the 
appellee, the plaintiff herein, and that said fund of two thousand six 
hundred and seventy and ($2,670.64) — in the hands of Nathaniel 
Wilson and John B. Larner, solicitors herein for the plaintiff and 
defendants, respectively, was held and decided by said Court of Ap¬ 
peals to belong to said John B. Larner, assignee of the defendant The 
National Bank of the Republic : 

26 Now, therefore, pursuant to said mandate, it is, this 4th day 
of December, A. D. 1900, hereby adjudged, ordered, and de¬ 
creed that said United Security Life Insurance and Trust Company, 
plaintiff herein, do pay unto said defendant, John B. Larner, the 
sum of $93.10, costs in said Court of Appeals, and that he have exe¬ 
cution therefor against said plaintiff as at law. 

And further that said solicitors, Nathaniel Wilson and John B. 
Larner, do pay unto said defendant, John B. Larner, the balance of 
said fund in their hands, now shown to the court to be the sum of 
two thousand five hundred and forty-seven and dollars ($2,547.64), 
and that the plaintiff herein do pay all the costs herein, inoluding 
$123, costs before the auditor, to be taxed by the clerk, and that said 
John B. Larner have execution therefor as at law. 

JOB BARNARD, Justice. 
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UNITED SECURITY LIFE INSURANCE AND TRUST CO. 


27 Appeal. 

Filed December 10,1900. 

In the Supreme Court of the District of Columbia. 

United Security Life Insurance and^I 

Trust Company of Pa. I Equity . No . 19177 . 

National Bank of the Republic et al.J 

The clerk will please enter an appeal on behalf of the complain¬ 
ant to the Court of Appeals from the decree of this court of Decem¬ 
ber 4 th, 1900. 

NATH’L WILSON, 

CLARENCE R. WILSON, 

Solicitors for Complainant. 

December 10th, 1900. 

Waiver of Citation. 

Filed December 27,1900. 

In the Supreme Court of the District of Columbia. 

United Security Life Insurance and Trust 

Company of Pennsylvania l InEq . No. 19177. 

John B. Larner et al. J 

28 I hereby waive issue of service and citation in the above- 
entitled cause. 

WM. F. MATTINGLY, 
Attorney for Defendants. 

Memorandum. 

December 27,1900.—Appeal bond filed. 


Order for Transcript of Record. 

Filed January 25,1901. 

In the Supreme Court of the District of Columbia. 

United Security, &c., Company - ) 

vs. ’ > Equity. No. 19177. 

John J. Cudmore et al. J 

The clerk will make up the record in this cause, on the appeal of 
the complainant to the Court of Appeals, including therein the fol¬ 
lowing papers: 

1 . Decree, April 5,1898 (Min. 52, p. 180). 

2. Order of reference to auditor, May 27,1898. 


29 
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8. Auditor’s report (exclusive of testimony). 

4. Exceptions to auditor’s report. 

5. Decree confirming auditor’s report. 

6. Appeal to Court of Appeals therefrom. 

7. Mandate of Court of Appeals. 

8. Auditor’s receipt for fees paid him. 

9. Final decree of the supreme court of the District of Columbia 
on mandate of Court of Appeals. 

10. Appeal to Court of Appeals. 


January 21,1901. 


NATH’L WILSON and 
CLARENCE R. WILSON, 

AW ys for Appellants. 
WM. F. MATTINGLY, 

JOHN B. LARNER, 

AWys for Appellee. 


30 Supreme Court of the District of Columbia. 


United States of Amebica, 
District of Columbia , 



I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
29, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed and copy of which is made a 
part hereof, in cause No. 19177, equity, wherein The United Security 
Life Insurance and Trust Company of Pennsylvania is complainant 
and Jojin J. Cudmore et al. are defendants, as the same remains 
upon the files and of record in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 2 day of February, A. D. 1901. 


JOHN R. YOUNG, Clerk 


Endorsed on cover: District of Columbia supreme court. No. 
1055. United Security Life Insurance and Trust Company of Penn¬ 
sylvania, appellant, vs. John B. Larner. Court of Appeals, District of 
Columbia. Filed Feb. 18,1901. Robert Willett, clerk. 










COURT OF APPEALS, 
.DISTRICT OF COLUMBIA. 
FILED 
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Court of Appeals, District of Columbia. 

January Term, 1901. 


No. 1055. 


UNITED SECURITY LIFE INSURANCE AND TRUST 
COMPANY OF PENNSYLVANIA, Appellant, 

vs. 

JOHN B. LARNER. 


Brief of John B. Larner, Appellee. 


The “retain” in this case, $2,920.64, was held by Ellis H. 
Roberts, Treasurer of the United States, under provisions 
of law. 

By consent of counsel, the court on April 5, 1898, 
(Rec., p. 1) decreed that the defendant Roberts should pay 
over said $2,920.64 to Nathaniel Wilson and John B.Larner, 
the respective attorneys of record for the opposing claim¬ 
ants of this retain: that Wilson and Larner should pay out 
of said fund $50 to J. Altheus Johnson, attorney of record 
for the defendant Cudmore, and $200 to Oudmore direct; 
and that the balance, $2,670.64, should be deposited with 
the National Metropolitan Bank, there to await and be sub¬ 
ject and paid in pursuance of the final decree in this cause 
or any decree of the Court of Appeals, should an appeal be 
taken from said final decree of this court. 

On May 27, 1898 (Rec. p. 2), the court referred the cause 
to the auditor of the court— 

9512—1 
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“ to report upon the rights of the parties to the cause 
to the fund held by N. Wilson and John B. Larner, 
and on deposit with the National Metropolitan 
Bank.” 


It thus appears that the fund, title to which was to be 
decided by this court, on appeal, was said sum of $2,670.64; 
and that Wilson and Larner were not receivers, but were 
attorneys of record in the cause. 

The auditor allowed all costs, amounting to $468.36, pay¬ 
able out of the fund of $2,670.64, and awarded the balance, 
$2,202.28, to the complainant. 

This report of the auditor the court below affirmed and 
decreed that said sum of $2,202.28 be paid to the com¬ 
plainant. 

On appeal this court reversed the decree below, with 
costs, and remanded the cause that a decree be entered in 
favor of the bank, or of the assignee, entitled to the fund, 
in conformity with the opinion of the court. The opinion 
of this court is reported in 28 Wash. Law Hep. 847. 

The court below, acting on the mandate of this court 
(Rec., p. 13), and finding that this court had decided that 
said fund of $2,670.64 in the hands of Wilson and Larner 
belonged to Larner, assignee of the bank, decreed that Wil¬ 
son and Larner should pay the balance of the fund in their 
hands, then shown to the court to be $2,547.64, the costs 
before the auditor $123, having been paid out of the fund, 
to said John B. Larner, and that the plaintiff do pay all 
costs including, $123, costs before the auditor, to be taxed 
by the clerk. 

From this decree the plaintiff appealed to this court. 


This appeal is simply from a decree for payment of costs 
and practically involves only the $123 costs before the 
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auditor. These were paid as a matter of convenience out 
of the fund on the check of Wilson and Larner, but with 
no understanding or agreement that they should be in 
reduction of the fund in litigation, or by whom they should 
be ultimately paid. They stood legally in the same posi¬ 
tion as other costs in the cause. 

They were costs; were so considered by the court below; 
and the court decreed their payment as such. 


It is submitted that all costs in Equity are in the sound 
discretion of the court, from the award of which no appeal 
lies. 

50 Md. 132,137, Smith vs. Shaffer. 

30 Md. 145, Mears vs. Moulton. 

34 Md. 107, Hamilton vs. Schwehr. 

123 U. S. 349, The Maggie J. Smith. 

152 U. S. 312, 516, City Bank vs. Hunter. 

28 Wash. Law Rep. 736, Warner vs. Godfrey. 


WM. F. MATTINGLY, 
Solicitor for Appellee. 




